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LAW REVIEW. 
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A STATUTE FOR PROMOTING FRAUD. 

More than thirty years ago Mr. Justice Stephen and Sir 
Frederick Pollock redrafted the seventeenth section of the Statute 
of Frauds, "so as to show the effect of the [English] decisions 
upon it from 1676 to 1878" 1 . The original section contains eighty- 
six words. It had been explained by such a "vast number of 
cases", that the draftsmen found it necessary to expand this brief 
section into fourteen articles or propositions, which, with the 
accompanying illustrations and concise notes of leading cases only, 
filled 16 pages of the Review. "And now", wrote Mr. Justice 
Stephen, "having cooked my dish with all possible care, I can 
only recommend that it should be thrown out of the window — 
that the seventeenth section should be repealed, and the cases 
upon it be consigned to oblivion". 2 He assigns several reasons 
for this recommendation. First. The section sins against several 
well-recognized rules of rational legislation. It establishes a 
highly artificial rule about a very simple matter. It is a relic of 
times when parties to a law suit were excluded as witnesses. It 
is obscure in language, as shown by the multitude of cases decided 
upon it. 8 Second. The statutory provision had fallen practically 
into disuse. He had rarely been called upon as a judge to decide 
a case under it, and he was informed that in large towns, Liver- 

*1 Law Quarterly Review, pp. 1-24. 

'Ibid., p. 5. 

In Marvin v. Wallis (18S6), 6 E. & B. 726, 734, (25 L. J. Q. B. 369, 
sub. 110m. Marvin v. Wallace), Erie, J., said: "The statute, for many years, 
was very much praised. I believe the party who inserted the words had no 
idea what he meant by 'acceptance' ; that opinion I found on the everlasting 
discussion which has gone on, as if possession, according to law, could mean 
only manual prehension." And at p. 736, Campbell, C. J., said: "I shall 
rejoice when section 17 is gone. In my opinion, it does much more harm 
than good. It promotes fraud rather than prevents it, and introduces 
distinctions which, I must confess, are not productive bf justice." 
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pool for instance, mercantile men repudiated it in practice. Third. 
The section is rarely invoked except to enable "a man to 
escape from the discussion of the question whether he has or 
has not been guilty of a deliberate fraud by breaking his word." 
In the words of Chief Justice Campbell, quoted in the preceding 
note, "it promotes fraud rather than prevents it". 

A recent case* in this State affords an admirable example of 
the fraud-promoting serviceability of the statute. The plaintiff pre- 
sented a claim for more than $800 against the estate of Lyman 
H. Northrup for money loaned to Northrup and for money col- 
lected and kept by him, which belonged to the partnership of 
plaintiff and Northrup. Defendant as executor of Northrup set 
up the statute of limitations. This was admittedly a bar, unless 
plaintiff was entitled to apply on the indebtedness the sum of 
$77 as the price of Northrup's interest in a law library owned 
by the partnership of plaintiff and Northrup. The contested 
claim was sent to a referee who reported in plaintiff's favor. This 
decision was reversed on the ground that the transaction counted 
on by the plaintiff as a sale of Northrup's interest in the law 
library, "rested entirely in words ; there was no change of posses- 
sion of the books and nothing was done to extinguish $77 of the 
debt. No title to the books passed under the Statute of Frauds, 
and the contract resting in mere words was not sufficient to make 
the value of the books a part payment upon the outlawed debt." 5 

On the second trial, before a new referee, it was established 
by the testimony of third parties that "in April or May, 1906, 
plaintiff and Northrup met and discussed these items of debt (set 
forth in plaintiff's claim) and at that time plaintiff purchased 
of Northrup his interest in the law library and Northrup directed 
plaintiff to apply the purchase price thereof upon what Northrup 
was then owing plaintiff. Immediately, plaintiff took possession 
of the library, pasted labels with his name on the books and 
assumed ownership of said books." The referee's report also 
states that "physical delivery was impossible owing to illness and 
blindness of Judge Northrup; that he told plaintiff to take the 
books and plaintiff did so, at once attaching his name to each one 
. . . that the value of the entire library was $81, but plaintiff 
allowed Northrup $77 for his share . . . that all this was 
testified to by third parties who were men of high standing in 

4 Young v. Ingalsbe (1910) 138 App. Div. 587, 122 N. Y. Supp. 707; (1912) 

151 App. Div. 375, 135 N. Y. Supp. 939; (1913) 208 N. Y. 503, 102 N. E. 590. 

"Young v. Ingalsbe (1910) 138 App. Div. 587, 588-589, 122 N. Y. Supp. 707. 
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the community and in their profession and that each told the exact 
truth is beyond question". 

Notwithstanding this evidence, the referee felt constrained by 
the decision of the Appellate Division, referred to above, to hold 
that the sale of Northrup's interest to plaintiff had not been estab- 
lished by evidence which satisfied the statute of frauds, and that 
such attempted sale did not operate as a payment to take plaintiff's 
claim out of the statute of limitations. His decision was sustained 
by the Appellate Division, though the court was not unanimous 8 , 
and by the Court of Appeals. 7 

That it was the duty of the defendant as executor to plead the 
statute of limitations and the statute of frauds cannot be doubted. 8 
It is equally clear from the evidence that Judge Northrup would 
not have availed himself of either bar. When he sold his share 
in the library to the plaintiff, he knew that every item in plaintiff's 
claim was outlawed, 9 and yet he sold to plaintiff his share in the 
library, and directed plaintiff to take possession thereof and to 
apply the agreed price upon the outlawed indebtedness. That 
plaintiff was not guilty of overreaching his former partner is 
clearly disclosed in the referee's report. In his capacity of partner, 
he "could have sold the books and applied the proceeds of North- 
rup's share on the debt; and had he done so the credit would 
stand", reports the referee. Had he proceeded in this manner, 
the amount credited would have been but $40.50 instead of $77. 
Even if he had not insisted upon exercising his right to settle 
the firm affairs by converting the firm assets into cash, but had 
negotiated directly with Judge Northrup for the purchase of his 
share of the library, and had insisted upon paying the latter only 
the actual value of that share, as found by the referee, $40.50, 

"Supra (1912) 151 App. Div. 375, 135 N. Y. Supp. 939. The dissenting 
judges did not deem their former decision controlling, because on the 
record then before the Court, "it did not appear that anything was done 
toward an acceptance of the books as part payment upon a conceded 
indebtedness from the defendant's testator to the plaintiff . . . On the 
present appeal, we have a finding that the defendant's testator acknowledged 
his indebtedness to the plaintiff and turned over the books to him with 
directions to apply the purchase price thereof on such indebtedness", and 
that this was done. The majority opinion admits this evidence was not 
offered on the first trial. (151 App. Div. at p. 376). 

'Ibid. (1913) 208 N. Y. 503, 102 N. E. 590. Opinion by Collin J. and 
no dissent. 

•McLaren v. McMartin (1867) 36 N. Y. 88, 90-91, 3 Abb. Prac. [n. s.] 
345, 348. "The immunity of the estate is absolute . . . The adminis- 
trator has no retrospective authority to contract debts, in the name of the 
intestate, or to revive those which were extinguished by law in his life time." 

•Young v. Ingalsbe (1910) 138 App. Div., at p. 588. 
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the sale would not have been within the statute of frauds (the 
price being less than $50.) and the bar of the statute of limita- 
tions would have been lifted. It thus appears that the plaintiff 
is punished by the statute of frauds, as interpreted and applied 
in this case, for his liberal and considerate treatment of his old 
friend, by the loss of a claim which would have been enforceable 
had he insisted upon paying only the actual value of the property 
in question. 

The result reached in this case suggests two inquiries: Was 
the statute correctly interpreted and applied? How far has that 
statute been modified by the Uniform Sales Act ? 

The language of the statute then before the court was as 
follows: 10 

"Every agreement, promise or undertaking is void, unless it 
or some note or memorandum thereof be in writing, and subscribed 
by the party to be charged therewith, or by his lawful agent, if 
such agreement, promise or undertaking: . . . 
(6) Is a contract for the sale of any goods, chattels or things 
in action for the price of fifty dollars or more, and the buyer 
does not accept and receive part of such goods, or the evidences, 
or some of them, of such things in action; nor at the time, pay 
any part of the purchase money." 

For this provision the Uniform Sales Act substitutes the follow- 
ing: 11 

"1. A contract to sell or a sale of any goods or choses in 
action of the value of fifty dollars or upwards shall not be enforce- 
able by action unless the buyer shall accept part of the goods 
or choses in action so contracted to be so sold or sold and actually 
receive the same, or give something in earnest to bind the con- 
tract, or in part payment, or unless some note or memorandum 
in writing of the contract or sale be signed by the party to be 
charged or his agent in that behalf. 

"2. The provisions of this section apply to every such contract 
or sale, notwithstanding that the goods may be intended to be 
delivered at some future time or may not at the time of such 
contract or sale be actually made, procured, or provided, or fit 
or ready for delivery, or some act may be requisite for the making 
or completing thereof, or rendering the same fit for delivery ; but 
if the goods are to be manufactured by the seller especially for 
the buyer and are not suitable for sale to others in the ordinary 

"New York Personal Property Law (Consol. Laws 1909, c. 41) Sec- 
tion 31. 

"New York Personal Property Law (L. 1911, c. 571) Section 85. 
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course of the seller's business, the provisions of this section shall 
not apply. 

"3. There is an acceptance of goods within the meaning of 
this section when the buyer, either before or after delivery of 
the goods, expresses by words or conduct his assent to becoming 
the owner of those specific goods." 

Was the former section correctly interpreted and applied? 
The answer depends uppn the meaning of the words, "and the 
buyer does not accept and receive part of such goods." They do 
not expressly require any act on the part of the seller. They are 
silent as to any act of tender or delivery. They do not require 
an act to be done "by the party to be charged", as in the clause 
relating to the "note or memorandum." It would seem, therefore, 
that this provision of the statute is satisfied by the same evidence, 
whether the suit is brought by the buyer or the seller, vis., evi- 
dence that the buyer has accepted and received part of the goods. 

The majority of the Appellate Division and the Court of 
Appeals hold a different view. They interpret the statute to 
mean that if the seller asserts the validity of the sale, the statute 
is satisfied by evidence of an act of the buyer in accepting and 
receiving a part of the goods; but if the buyer asserts the validity 
of the sale, he must give evidence of an act of delivery by the 
seller. Certainly, this is reading into the statute a requirement 
which is not expressed in words. Undoubtedly, a buyer does 
not "accept and receive goods", where he takes them against the 
seller's protest. 12 But, in the case under consideration, the buyer's 
acts, in taking possession of the books, pasting on them labels 
with his name and assuming ownership of them, were done not 
against the seller's protest, but pursuant to his express direc- 
tions. 18 True the seller did not lay physical hold upon any of 
the books and hand them over to the buyer. Such an act on his 
part was unnecessary to constitute a valid delivery. When he 

"Brand v. Focht (1867) 3 Keyes 409, 1 Abb. Ct App. Dec 185; Baker v. 
Cuyler (1852) 12 Barb. 667. At p. 669 the court said: "Perhaps also, 
inasmuch as the defendant in taking the wheat claimed a right to do so 
under the contract, the plaintiffs might on learning the fact, have assented 
to that claim, and thereby rendered the taking a sufficient partial delivery 
and acceptance to make the contract binding." 

"The language of the referee's report is as- follows : "Judge Northrup 
told plaintiff to take the books and he did so, at once attaching his name to 
each volume: . . . Northrup directed plaintiff to apply the purchase 
price thereof on what Northrup was then owing him." 
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directed Hie buyer "to take the books" and "to apply the purchase 
price upon what Northrup was then owing plaintiff", there was 
a full delivery in completion of the sale." 

This is denied by the Appellate Division, on the ground that 
"there was no evidence of any affirmative act of delivery by" 
Northrup; and by the Court of Appeals, on the ground that the 
statute requires "the participation and assent of both parties to" 
the prescribed act in pursuance and part performance of the 
verbal contract. It is submitted that the statute does not call for 
an affirmative act of delivery by the seller, nor for any physical 
participation by him in any act of acceptance and receipt. There 
is no express requirement to this effect. Assent by the seller to 
the buyer's act fully satisfies the statute. 18 

Suppose the oral contract of sale had been made in plaintiff's 
office, instead of in Judge Northrup's house, and immediately 
the buyer, in the seller's presence, had pasted the labels on the 
books, pursuant to the seller's directions to take the books and 
give the buyer credit for the agreed price. Would any one say 
that the statute was not satisfied because the seller did not par- 
ticipate in the pasting of the labels and evidenced his surrender 
of possession only by speaking words ? If the plaintiff had taken 
a book from the library to Judge Northrup's house, and when the 
oral contract was made, the latter had handed the book to the 
former telling him to take possession of the library, the statute 
would certainly have been satisfied, even under the opinion of 
the Court of Appeals. And yet, whether the physical act of Judge 
Northrup was that of delivery by a seller, or of return to the 
plaintiff as co-owner, would be shown by the words used. The 

"Shurtleff v. Willard (1837) 19 Pick. (36 Mass.) 202, 210: "When one 
partner sells to another, the delivery does not so much consist in the 
actual tradition of the chattels from the one to the other, as in the 
surrender and relinquishment of the possession by the seller to the pur- 
chaser, thereby giving him the absolute and exclusive occupation and control 
of what before be held in common for himself and others." Somers v. 
McLaughlin (1883) 57 Wis. 3S8, 361, IS N. W. 442, 443. "His taking 
the property from James ([seller's bailee) upon the verbal order of the 
plaintiff, so far as the plaintiff is concerned, was the receiving of it in 
pursuance of the contract of sale, and a full delivery in completion of the 
sale." 

"At p. S06 of 208 N. Y., p. 591 of 102 N. E., Collin J. cites Hawley v. 
Keeler (1873) 53 N. Y. 114, 119, as authority for his statement The 
language of that case is : "In either case the assent of both parties to the 
act of part_ performance is necessary." There is no intimation that the 
seller's participation in the buyer's acts of acceptance and receipt over and 
above his assent to them, is called for by the statute. 
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act would be equivocal. It would be consistent either with a 
sale or a return. Its character would be determinable only by 
"mere words". A construction of the statute which requires accept- 
ance and receipt by the buyer to be evidenced by some act par- 
ticipated in by both buyer and seller, and which rejects mere 
words, however significant, as insufficient, is not only unsound and 
opposed to the weight of authority, 19 but unnecessarily aggravates 
the fraud-promoting capacity of the statute. 

The Court of Appeals opinion, emphasises the idea that a sale 
contract, when there is no memorandum, nor an acceptance and 
receipt, nor part payment "is devitalized by the statute". This 
seems to rest on the language of the statute then before the 
court, vis., "Every agreement, promise or undertaking is void." 
A literal interpretation has been put upon the word "void" in a 
few cases"; but the Court of Appeals has decided repeatedly 
that "the law treats such a contract as valid and binding", unless 
the statute is pleaded as a defence. 18 The language of the present 
statute lends no color to the devitalization theory. "A contract 
to sell or a sale", is not declared void, but "not enforceable by 
action, unless" one of the three prescribed forms of evidence be 
produced upon the trial. 

Another provision of the Uniform Sales Act shows a radical 
departure from the former statute. "There is an acceptance of 
goods within the meaning of this section when the buyer, either 
before or after delivery of the goods, expresses by words or 
conduct his assent to becoming the owner of those specific goods." 1 * 
This certainly abrogates the rule that acts as distinct from words 
are necessary to constitute acceptance. If acceptance may be 
established by words, why not receipt? In England and in most 
of our jurisdictions, receipt can be proved by evidence of the 

"1 Law Quarterly Review, p. 20 and cases cited; Browne's Statute of 
Frauds, Section 320, and Williston's Law of Sales, Section 87, with 
authorities under each section. 

"Marie v. Garrison (1883) 13 Abb. N. Cas. 210, referee's opinion. 

"Porter v. Wonnser (1884) 94 N. Y. 431, at 450: "The defense of the 
statute must be pleaded"; Jackson v. Tupper (1886) 101 N. Y. 515, 519, 
5 N. E. 65, 66, where acceptance and receipt follow the making- of the 
contract, "the cause of action arises on the original oral agreement, authen- 
ticated by the act of acceptance"; Crane v. Powell (1893) 139 N. Y. 379, 
386, 34 N. E. 911 ; "The law treats the contract as valid and binding, since 
the defendant, by omitting to raise the question at the proper time and in 
the proper way, is deemed to have waived the necessity of proof such as- 
the statute requires." 

"N. Y. Personal Property Law, Section 85. 
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words used by the parties as well as by evidence of acts done.** 
It is to be hoped that our courts will find in the statutory provision 
above quoted warrant for a retreat from the position taken in 
Shindler v. Houston 21 , and for alignment with the great majority 
of legal tribunals and commentators. 22 

Francis M. Burdick. 
Columbia Law School. 

"Elmore v. Stone (1809) 1 Taunton, 457, 460, "In the present case, after 
the defendant (the buyer) had said that the horses must stand at livery, 
and the plaintiff (the seller) had accepted the order, it made no difference 
whether they stood at livery at the vendor's stable or whether they had 
been taken away and put in some other stable;" Marvin v. Wallis (18S6) 
6 E. & B. 726, 733, "It is contended that there must be some positive act, 
and that Without that words alone will not satisfy the statute. Here it is 
found that the bargain was complete; and that, after that, the vendor 
asked the vendee to lend him the horse for a specific purpose, to which 
the vendee assented. . _. . Here there is the same apparent possession 
throughout, but the evidence shows that its character was changed:" 
Marshall v. Green (1875) 1 C. P. D. 35, 41, "Where anything has been 
done on the part of the vendee, under such a contract as this to the whole 
or a part of the goods indicating an intention to deal with the subject matter 
as owner in possession, and he is allowed by the vendor so to deal with 
it, that amounts to an acceptance and receipt within the statute;" Calkins 
v. Lockwood (1845) 17 Conn. 154, 174, delivery by spoken words; Devine v. 
Warner (1903) 75 Conn. 375, 379, 53 At. 782, 96 Am. St. Rep. 211, "there 
may be an acceptance and actual receipt of goods by the vendee pursuant 
to a sale, unaccompanied by a manual delivery or actual change of custody:" 
Adams Mining Co. v. Senter (1872) 26 Mich. 73, 79; Moreland v. New- 
berger Cotton Co. (1909) 94 Miss. 572, 48 So. 187; Green v. Merriam 
(1856) 28 Vt 801; Silkman Lumber Co. v. Hunholz (1907) 132 Wis. 610, 
112 N. W. 1081, 11 L. R A. [n. s.] 1186, 122 Am. St. Rep. 1008. 

a (1848) 1 N. Y. 261, 49 Am. Dec. 316 and note at pp. 334-338. 

^Professor Williston sums up the prevailing view of the Shindler v. 
Houston rule as follows: "It seems to commend itself neither as a 
construction of the statute nor as a practical working rule. The aim of 
the statute doubtless was to require certain things, because in general these 
things would supplement or be a substitute for parol evidence; but the 
statute did not and could not well do away with parol evidence, nor prevent 
the decision of cases turning sometimes solely upon parol evidence. It did 
not attempt to do this, it simply prescribed certain requisites; one of them 
is actual receipt. If the buyer is, as a matter of fact, in possession and 
control of goods, the fact that he acquired possession without any act 
other than words is immaterial." Williston on Sales, Section 87. 



